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STATEMENT OF JURISDICTION 
This Court has jurisdiction pursuant to Utah Code Ann. § 78A-4-103. 
ISSUES PRESENTED FOR REVIEW 
1. Whether the trial court erred in granting the Clouds' Rule 56(f) Motion for 
Continuance. 
Standard of Review: Abuse of Discretion. "As for the trial court's rule 56(f) 
ruling, we review it under an abuse of discretion standard: Does the grant or denial 
exceed 'the limits of reasonability.'" Price Dev. Co., L.P. v. Orem City, 2000 UT 26, f 9, 
995 P.2d 1237, 1242 (citing Crossland Sav. v. Hatch, 877 P.2d 1241, 1243 (Utah 1994). 
Issue Preserved at: Plaintiffs' Rule 56(f) Motion for Continuance to Allow for De 
Novo Review of the Order of Utah Fire Prevention Board [R. 201-202]; Reply 
Memorandum in Support of Plaintiffs' Rule 56(f) Motion for Continuance to Allow for 
De Novo Review of the Order of Utah Fire Prevention Board [R. 207]; Order Granting 
Plaintiffs' Motion for Rule 56(f) Continuance and Denying Defendants' Motion for 
Summary Judgment [R. 215]. 
CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, AND RULES 
There are no constitutional provisions, statutes or ordinances at issue on this 
appeal. The following rule is of central importance to this appeal, including the 
interpretation thereof: 
i. UTAH R. CIV. P. 56(f) (2010) (attached hereto as "Addendum 1"). 
/ / 
/ / 
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STATEMENT OF THE CASE 
I. Nature of the Case, Course of Proceedings, and Disposition Below 
The Appellants in this case (Defendants in the underlying case) are Washington 
City, Inc., Craig Maynes, Mike Shaw, and Dwayne Isom (collectively referred to as 
"Defendants" or "Washington City"). The Appellees in this case (Plaintiffs in the 
underlying case) are Phillip Cloud, Debra Cloud aka Debbie Cloud, Shawn Cloud, Cloud 
Enterprises, Inc., Cloud Moving Co., Inc., and Cloud Family Properties, L.L.C. 
(collectively referred to as "Plaintiff or the "Clouds"). 
The underlying claims at issue in this case arise from Washington City's refusal to 
issue a Certificate of Occupancy to the Clouds for their commercial building in 
Washington City, Utah nearly a decade ago—in early 2002. Accordingly, the procedural 
and substantive history of this case is extensive. Similar to Washington City's detailed 
presentation set for its Brief of Appellants, the Clouds will provide this Court with a 
detailed summary of the facts below in order to familiarize the Court with the general 
background and significant events that have transpired throughout this case. 
Since the original Complaint filed by the Clouds in August 2003 in Fifth District 
Court, the case has been removed to U.S. District Court for the District of Utah, and 
remanded back to the Fifth District Court. After remand, the trial court referred the case 
to the Utah Fire Prevention Board (the "Fire Board") to exhaust the administrative 
proceedings from which a de novo review was petitioned, the details of which follow 
below. 
Specifically, in February 2006, the Fire Board issues its first ever decision, which 
2 
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the Clouds then appealed via filing a Petition for De Novo Review with the Fifth District 
Court (Case No. 060500494)] in March 2006. However, Judge Rand Beacham ("Judge 
Beacham") was assigned to the de novo review, even though Judge James Shumate 
("Judge Shumate") was the original district court judge assigned to the underlying case. 
Washington City intervened in the de novo review case, and bench trial was scheduled 
for June 2007. 
In January 2009, both cases were consolidated together. By consolidating the two 
cases, the trial court ordered the parties to complete discovery, and either attempt to 
resolve the case through mediation or take the case to trial. When the trial court 
consolidated these case, the parties acknowledged—and the trial court understood—that 
in the interest of judicial efficiency, it would make sense for the trial court to have one 
trial encompassing all of the issues rather than to have a mini-trial on the Fire Board's 
decision, and a full-blown trial later on the underlying claims. Stated somewhat 
differently, it made sense to consolidate the cases and have one trial on all the issues 
rather than to have the trial on the de novo review, and then later retry the issues of the 
original complaint. 
As ordered by the trial court, and pursuant to the parameters and understanding at 
the time, the parties moved forward and engaged in additional discovery, including 
depositions of the parties and other witnesses. Additionally, the parties attempted in 
good faith to resolve the case via mediation, which was ultimately unsuccessful. 
In July 2010, Washington City filed its Renewed Motion for Summary 
1
 Referred to hereinafter as the "de novo review" case. 
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Judgment—which constituted the City's fourth attempt with the trial court to obtain 
summary judgment.2 At that time, the trial court only had the following claims before it: 
(1) the de novo review of the Fire Board's decision; (2) the Cloud's contract based claims 
and state tort claims. However, the Clouds also had other claims (that were previously 
not ripe and were dismissed by the federal court) that they intend to re-assert once the de 
novo review is complete. 
In pursuing summary judgment once again, Washington City overlooked the 
importance of issues associated with the Clouds' Petition for de novo review of the Fire 
Board's decision. In particular, the Fire Board's decision contains certain inconsistencies 
that remain unresolved as discussed herein. As a result of these inconsistent 
determinations, the Clouds' requested that the trial court review the determinations made 
by the Fire Board. In order to effectuate that review, the Clouds filed their Rule 56(f) 
Motion for Continuance to Allow for De Novo Review of Order of Utah Fire Prevention 
Board ("Rule 56(f) Motion") in September 2010, which the parties fully briefed. After a 
hearing for oral arguments on the Rule 56(f) Motion, the trial court granted Cloud's Rule 
56(f) Motion, denied the City's Renewed Motion for Summary Judgment, and ordered 
the de novo review trial on the merits be set within sixty (60) days. Additionally, the trial 
court ordered the case bifurcated such that the issue of damages is reserved until a later 
date after the de novo review. The written Order was entered on February 23, 2011. 
After trial was scheduled for March 2011 (and later May 2011), Washington City 
2
 (1) In October 2003 in Fifth District Court, (2) in early 2005 in U.S. District Court, (3) 
in September 2005 in Fifth District Court, and (4) July 2010 in Fifth District Court. 
4 
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filed its Petition for Permission to Appeal from Interlocutory Order ("Petition for 
Interlocutory Appeal") with the Utah Supreme Court, and Notice thereof with the trial 
court. Washington City also filed an expedited motion with the trial court to stay the 
proceedings and vacate the trial dates. 
In April 2011, the Utah Supreme Court granted Washington City's Petition for 
Interlocutory Appeal, and the trial court granted the expedited motion in April 2011 prior 
to the Clouds responding thereto. The Clouds filed a Motion to Set Aside Order Staying 
Proceedings and Vacate Trial Dates, which the trial court denied in September 2011 after 
briefing and oral arguments from the parties. 
STATEMENT OF THE FACTS 
The Clouds own property in the Rio Virgin Industrial Park located in Washington, 
Utah, on which they desired to construct a warehouse building for their business, Cloud 
Moving and Storage. [R. 138A, 199K]. The Clouds planned to use the building for high 
pile storage. [R. 200K3]. The Clouds obtained a conditional use permit from the 
Washington City Planning Commission, and later a building permit from Washington 
City. [R. 138A, 199K]. The City-approved building plans that the Clouds submitted, 
along with their request for a building permit, did not include a design for an automatic 
sprinkling system. [Id.; R. 121 A]. Between July 2001 and January 2002, the Clouds 
constructed the building pursuant to the approved plans. [R. 138A]. During the 
construction, various city building officials conducted inspections of the building, and 
none of the officials mentioned adding an automatic fire sprinkling system. [Id.]. The 
building, which encompasses approximately 10,000 square feet in total enclosed area, 
5 
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consists of a small office space in front and a large warehouse. [R. 138A, 199K-L]. The 
ceiling in the warehouse space is approximately 25-26 feet high. [R. 199L]. 
Upon completion of construction, the Clouds desired to obtain a Certificate of 
Occupancy. [R. 199M]. In January 2002, Washington City Fire Chief Dwayne Isom 
("Chief Isom") inspected the empty building. [R. 138C1: 96-97]. Based on his brief 
inspection, Chief Isom concluded that it constituted a high-pile combustible storage area 
under § 2301 of the International Fire Code (2000 version) (§ 8101.2.2 of the Uniform 
Fire Code) —and thus, that the building required an automatic sprinkling system. [R. 
138A, 200J3-M3]. In classifying the Clouds' building, Chief Isom failed to consider the 
non-public accessible options, failed to investigate the issue of public access, and he 
never discussed with the Clouds whether the building was accessible to the public. [R. 
138C1: 148:1 through 149:15, 191:8-13]. 
During his inspection, which only took ten (10) minutes, Chief Isom did not 
thoroughly walk through the building. [R. 138C1: 96-97; 129]. Rather, Chief Isom 
presumed that the warehouse would be accessible by the public. [Id.]. Chief Isom's 
presumptions lead him to conclude that because the building constituted a high-pile 
storage area, because it was between 2,501 and 12,000 feet, and because it is accessible 
to the public, that an automatic fire sprinkling system is required under the Uniform Fire 
Code. [Id.]. Given Chief Isom's conclusions that the building did not meet fire code 
requirements, Washington City refused to issue a Certificate of Occupancy to the Clouds. 
[R. 138A, 199N]. In a letter dated January 21, 2003, Washington City acknowledged to 
the Clouds that the enforcement in the City's fire code requiring sprinkler systems is in 
6 
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fact selective. [R. 121B]. 
In August 2003, the Clouds filed this case on an action in Fifth District Court, 
seeking recovery against Washington City and other defendants for (i) breach of contract, 
and (ii) breach of the implied covenant of good faith and fair dealing. [R. 1]. The Clouds 
also filed an ex parte temporary restraining order ("TRO") restraining Washington City 
from interfering with the Clouds' business on the basis that a fire sprinkler system had 
not been installed in the building [R. 2], which the trial court ordered. [R. 8]. In October 
2003, Washington City filed its first Motion for Summary Judgment. [R. 25]. During 
late 2003, the depositions of the parties and several witnesses were conducted. [R. 48-59; 
79-80,91-92]. 
After the hearing in January 2004, the trial court issued a Preliminary Injunction, 
finding, among other things, the following: (a) there was no system within Washington 
City at the time that the building permit was issued to have the fire department, the Fire 
Chief, or any other person in charge of the enforcing the fire code, to review the plans; 
and (b) there was no inquiry as to the use of building by the Fire Chief or anyone 
enforcing the fire code to determine whether it was public or non-public. [R. 121 A]. 
Additionally, the trial court ordered Washington City to, among other things: (1) issue a 
Certificate of Occupancy to the Clouds; and (2) issue a business license to the Clouds 
immediately. [R. 121D-E]. 
Thereafter, the Clouds amended their Complaint to include three additional 
defendants and include additional causes of action under 14 U.S.C. §1983, 14 U.S.C. 
§ 1988(b), violations of due process, inverse condemnation/constitutional taking, private 
7 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
attorney general, conversion and trespass to chattels, and interference with prospective 
economic relations. [R. 129]. 
In March 2004, Washington City removed the case to U.S. District Court for the 
District of Utah on the basis of federal question jurisdiction. [R. 131]. Washington City 
filed its first Motion for Partial Summary Judgment in April 2004 on the Clouds' claims 
for violation of 14 U.S.C. §1983 and 14 U.S.C. §1988(b). [R. 138]. In April 2005, the 
federal court granted in part and denied in part Washington City's Motion for Partial 
Summary, granting summary judgment on the due process claims and dismissing the 
Clouds' regulatory takings claim without prejudice pending the resolution of the state-
related issues. [Id.]. Additionally, the federal court remanded the remaining state claims 
back to state court. [Id.]. 
In September 2005, with the case transferred back in Fifth District Court, 
Washington City filed its second Motion for Summary Judgment on the remaining 
claims. [R. 154]. The trial court decided to stay the proceeding, and referred the Clouds' 
claims back to the appropriate administrative agency for review. [R. 162]. In response, 
Washington City sought permission to file an interlocutory appeal of the trial court's 
decision, which was denied by the Utah Court of Appeals. [R. 165; 171]. 
The Clouds' claims were filed with the Utah Fire Protection Board ("Fire Board"), 
and a hearing was held in January 2006. [R. 200J3]. In its decision issued in February 
2006, the Fire Board found that the Chief Isom was correct in determining that the 
Clouds' new commercial building inspected by Chief Isom on January 3, 2002 was at 
that time not in compliance with the 1997 Uniform Fire Code adopted by the State of 
8 
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Utah as the properly applicable State regulation in effect at that time, and that Chief 
Isom's denial of a "Certificate of Occupancy" at that time was based on a factually 
correct finding. [R. 200K3-L3]. 
In addition, the Fire Board correctly determined that Washington City did not 
correctly apply the 1997 Uniform Fire Code as a matter of procedure. [R. 200L3-M3]. 
Specifically, the Fire Board determined that, in finding that the City did not have in place 
a method to effectively explore, propose or discuss alternatives for fire code 
compliance—nor a permitting process that included any fire prevention official, nor a 
proper review or appeal process—and, that given any direction, compliance would have 
been an easy matter for Cloud even given the City's viewpoint of compliance 
requirements. [Id.]. 
On the other hand, as of the date of inspection by Chief Isom, the new commercial 
building in question was indeed in full compliance with all conditions of the 1997 
Uniform Fire Code as adopted by the State of Utah for buildings built/inspected in 2002 
because the building did not permit public access, was made totally of steel, and did not 
contain any "high pile storage" as that term is used in the fire prevention vernacular, and 
did not need an interior sprinkling system as declared by Chief Isom. Additionally, the 
Fire Board also ordered the Washington City to grant the Clouds a one-year Certificate of 
Occupancy during which time the Clouds agreed to keep the storage in the building 
below 12 feet. [R. 200M3]. 
The Fire Board's findings that the Clouds' new building as a matter of fact was 
not in compliance with the terms of the 1997 Uniform Fire Code is inherently 
9 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
inconsistent and contradictory as applied. As a result of these inconsistent 
determinations, the Clouds petitioned for de novo review with the Fifth District Court 
(Case No. 060500494)3 in March 2006. Washington City intervened in the de novo 
review case, and bench trial was scheduled for June 2007. [Case No. 060500494 Docket 
Report at pgs. 2-3, attached hereto as Addendum 2]. The parties engaged in some 
additional discovery from mid-2006 to late 2008. [Addendum 2]. This Court will notice 
that very little transpired in the underlying case during this period, because most of the 
activity occurred in the de novo review case. [Compare Record to Addendum 2]. In 
November 2008, the Fifth District Court reassigned the de novo review case to Judge 
Shumate, who was already assigned to the original case. [Addendum 2 at pg. 5]. 
In January 2009, the trial court consolidated the original case together with the de 
novo review case after discussing both cases with counsel for the parties at a pretrial 
conference in the de novo review case. [Addendum 2 at pg. 6]. The parties attempted 
mediation, but were unsuccessful. [R. 202D]. 
In July 2010, Washington City filed its fourth summary judgment motion via its 
Defendants' Renewed Motion for Summary Judgment. [R. 197]. In September 2010, the 
Clouds' filed their Rule 56(f) Motion for Continuance to Allow for De Novo Review of 
Order of Utah Fire Prevention Board ("Rule 56(f) Motion"). [R. 202]. After a hearing 
for oral arguments on the Rule 56(f) Motion, the trial court granted the Clouds' Rule 
56(f) Motion, denied Washington City's Renewed Motion for Summary Judgment, 
ordered the de novo review trial on the merits be set within sixty (60) days. Additionally, 
Referred to hereinafter as the "de novo review" case. 
10 
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the trial court ordered the case bifurcated such that the issue of damages is reserved until 
a later date after the de novo review. [R. 215]. The written Order was entered on 
February 23, 2011. [Id.]. 
The trial court scheduled trial for March 2011 (and later May 2011). [R. 214]. On 
February 28, 2011, Washington City filed its Petition for Permission to Appeal from 
Interlocutory Order ("Petition for Interlocutory Appeal") with the Utah Supreme Court, 
and Notice thereof with the trial court. [R. 216]. In April 2001, Washington City also 
filed an expedited motion with the trial court to stay the proceedings and vacate the trial 
dates. [R. 219]. 
On April 6, 2011, the Utah Supreme Court granted Washington City's Petition for 
Interlocutory Appeal, and the trial court granted the City's expedited motion in April 
2011 prior to the Clouds responding thereto. [R. 218, 221]. On April 13, 2011, the 
Clouds filed a Motion to Set Aside Order Staying Proceedings and Vacate Trial Dates, 
which the trial court denied in September 2011 after briefing and oral arguments from the 
parties. [R. 223]. 
SUMMARY OF THE ARGUMENT 
In this interlocutory appeal, the Court of Appeals is charged with reviewing the 
trial court's decision to grant the Clouds' Rule 56(f) Motion, and determining whether 
granting the continuance was within the limits of reasonability. As evident by the Brief 
of Appellants, Washington City seeks to focus this interlocutory appeal on the trial 
court's denial of its Renewed Motion for Summary Judgment—and attempts to have this 
Court adjudicate summary judgment in its favor. The trial court was not similarly 
11 
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focused. Rather, acting within its discretion, the trial court determined that that summary 
judgment was not appropriate without the de novo review of the Fire Board's decision. 
The trial court acted within its discretion in determining that the Clouds satisfied 
all of the requirements of Rule 56(f) in obtaining a continuance. Additionally, there are 
issues of fact and jurisdiction unique to this case, given its complexity, which preclude 
the summary judgment at this time. The Clouds are entitled to a full and comprehensive 
de novo review of the Fire Board's decision before these issues may be resolved. 
Further, the Clouds' federal takings claims cannot be reasserted until the de novo review 
is completed. Finally, Washington City's summary judgment efforts circumvent the 
interests of judicial economy. 
ARGUMENT 
1. The trial court acted within its discretion when it correctly granted the Clouds' 
Rule 56(f) Motion for Continuance. 
A. Standard of Review. 
A trial court's decision on a Rule 56(f) ruling is reviewed for abuse of discretion. 
See Price Dev. Co., 2000 UT 26, f 9, 995 P.2d at 1242. The Utah Supreme Court has 
held that "... when a party timely presents an affidavit under rule 56(f) stating reasons 
why it is unable to proffer an evidentiary affidavit in opposition to its opponent's motion 
for summary judgment, the trial court's discretion is invoked." Crossland Sav., 877 P.2d 
at 1242 -1243 (citing United Park City Mines Co. v. Greater Park City Co., 870 P.2d 
880, 893 (Utah 1993)). "Rule 56(f) therefore gives trial courts discretion in granting or 
denying these types of requests" and should "construe rule 56(f) liberally in favor of the 
12 
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requesting party... unless the request is 'dilatory or lacking in merit.'" Jensen, 2007 UT 
App 152, f 2, 163 P.3d at 658 (citing Reeves v. Geigy Pharm., Inc., 764 P.2d 636, 639 
(Utah Ct. App. 1988)). Moreover, "[u]nder this standard, we will not reverse unless the 
decision exceeds the limits of reasonability." Id. at 1243 (citing State v. Larsen, 865 P.2d 
1355, 1361 (Utah 1993)). 
R. The Clouds satisfied all requirements of a Rule 56(f) Motion for 
Continuance. 
Washington City asserts that Rule 56(f) does not allow the trial court to deny its 
summary judgment motion. In so arguing, the City overlooks the plain language of the 
actual rule, which states the following: 
Should it appear from the affidavits of a party opposing the motion that 
the party cannot for reasons stated present by affidavit facts essential to 
justify the party's opposition, the court may refuse the application for 
judgment or may order a continuance to permit affidavits to be obtained 
or depositions to be taken or discovery to be had or may make such 
other order as is just. 
UTAH R. CIV. P. 56(f) (201 l)(emphasis added). An examination of the actual language 
contained in Rule 56(f) encompasses a much broader scope than discovery alone. In its 
Brief, Washington City overlooks the other applications of Rule 56(f). Instead, 
Washington City focuses on the discovery component thereto and overtly ignores the 
expressed ability for the trial court to "make such other order as is just." Id. 
Furthermore, Washington City's approach misses the essential purpose for which Rule 
56(f) exists: to allow full evaluation of a party's claims. 
The Clouds acknowledge that Rule 56(f) certainly has application in cases where 
addition discovery is required in order to sufficiently respond to issues addressed in a 
13 
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summary judgment motion. However, application of Rule 56(f) is not exclusive to 
discovery. The trial court agreed with the Clouds that Rule 56(f) has application in this 
case because the unresolved discrepancies inherent in the Fire Board's Ruling create an 
issue of material fact and jurisdiction, thereby precluding summary judgment. It is clear 
that the trial court must first complete its review of that determination so that the parties 
know precisely what the Fire Code's application is in this case. Further, the trial court 
was precluded from allowing Washington City's renewed summary judgment efforts to 
proceed forward without clarifying these issues because the underlying case could not 
procedurally be addressed until the de novo review was complete. Further, the de novo 
review must occur in order for the full impact of the City's decision to be resolved—both 
legally and factually—in order for the Court to appropriately review the arguments made 
on summary judgment. 
Washington City continues to argue that there is only one purpose for Rule 56(f), 
and it relies upon certain appellate decisions to bolster this position. Originally in 
opposing the Clouds' Rule 56(f) Motion, then in its Petition for Interlocutory Appeal, and 
now in its Brief of Appellants, Washington City posits: "[t]he purpose for Rule 56(f) is 
singular: to allow a party who cannot present sufficient facts to oppose summary 
judgment more time to conduct discovery to procure facts to mount an opposition to 
summary judgment." R. 204A; Petition at pg. 17; and Brief at pg. 38 (all citing generally 
to CrosslandSav., 877 P.2d at 1243. However, upon close examination, Crossland 
Savings fails to present any language in support of Washington City's supposition that 
"the purpose of Rule 56(f) is singular." See id. Further, every factual aspect in 
14 
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Crossland Savings is clearly distinguishable from the present case. Indeed, the Utah 
Supreme Court in Crossland Savings opined, "[t]his case is neither factually nor legally 
complex," recognizing that the Crossland Savings case (at the trial court level) was a 
mere four months old when the Rule 56(f) motion was filed.4 In stark contrast, all parties 
in this action firmly agree that the substance and procedure of the present case are both 
factually and legally complex in the extreme. In fact, it is undisputed that the underlying 
action established an entirely new administrative process. Specifically, this Court should 
note that this case produced the first ever hearing in more than the century-old history of 
the Utah Fire Prevention Board. The trial court's review of the Fire Board's decision will 
likewise be the first ever de novo review of a Fire Board decision in Utah's long history. 
In so many ways, this case presents issues of first impression. 
The Utah Supreme Court also confirmed in Crossland Savings that the focus 
should be "on the individual circumstances of each case." 877 P.2d at 1244. 
Accordingly, despite Washington City's interpretation, reading, and citation of Crossland 
Savings, the purpose of Rule 56(f) is clearly and plainly not singular, and discovery is far 
from the only consideration for the trial court. 
C. There are outstanding issues of disputed fact which precluded 
Washington City's Renewed Motion for Summary Judgment. 
Furthermore, Washington City's stated position that the facts are undisputed and 
unopposed is inaccurate. The point of the Clouds' Rule 56(f) Motion is that the 
4
 A concise summary of the procedural posture of the Crossland Savings case is provided 
in the opinion of the Utah Supreme Court in Overstock.com, Inc. v. SmartBargains, Inc., 
2008 UT 55,1 22-23, 192 P.3d 858, 865-866. 
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unresolved discrepancies inherent in the Fire Board's Ruling create issues of material fact 
by themselves, thereby precluding summary judgment. Specifically, there are fifteen (15) 
allegations of fact presented as undisputed by Washington City that the Clouds identified 
as being directly affected by the trial court's de novo review of the Fire Board's decision. 
[R. 207D-F]. Without the de novo review by the trial court, these 15 factual assertions 
remain unresolved. For this reason alone, the Clouds' Rule 56(f) motion was meritorious 
because "it targets core issues that [the Clouds] believe soundly defeats the pending 
summary judgment motion." Energy Mgmt. Servs., LLC, v. Shaw, 2005 UT App 90, ^ [11, 
110P.3dl58, 161. 
The mere fact that there are outstanding issues which the parties dispute 
concerning facts that only the de novo review of the Fire Board's decision can fully 
establish for the trial court to analyze and consider is reason enough to affirm the trial 
court's decision. This Court should also note, however, the trial court's appropriate 
determination in allowing the de novo review to occur before procedurally turning to the 
underlying case. Hence, the trial court's decisions to grant Cloud's Rule 56(f) Motion, 
and deny Washington City's Renewed Motion for Summary Judgment were both 
justified and within its discretion. 
D. The Clouds must receive de novo review of the Fire Board's decision in 
order to address Washington City's Renewed Motion for Summary 
Judgment. 
The issues and reasons analyzed by Washington City are subservient to the 
requirement that the Clouds receive their de novo review of the Fire Board's decision 
from the trial court. First and foremost, there are jurisdictional barriers that preclude 
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Washington City's summary judgment motion before, and until, the trial court completes 
its de novo review. For the trial court, it has "... jurisdiction to review by trial de novo all 
final agency actions resulting from informal adjudicative proceedings." UTAH CODE 
ANN. § 63G-4-402(l)(a); see also § 78A-5-102(7)(a). Until the trial court undertakes a 
de novo review of the Fire Board's decision, jurisdiction is absent to even address 
Washington City's summary judgment relief requested. Accordingly, the trial court lacks 
any jurisdictional basis to grant summary judgment for Washington City given that the 
Clouds filed the Petition for De Novo Review on March 9, 2006. 
As explained herein, when the Clouds filed the Petition for De Novo Review, it 
was actually assigned to Judge Beacham despite the fact that Judge Shumate was 
handling the original underlying case. Both counsel met and discuss this assignment and 
concluded that it would be inefficient to try the matter twice to different judges. 
Therefore, both parties' counsel requested the consolidation of the de novo review; not to 
eliminate it procedurally, but to be more efficient. Accordingly, upon this request, both 
cases were consolidated back to Judge Shumate. The efficiency was identified because 
both the Clouds and Washington City (realizing that the issues, disputes, and parties were 
indistinguishable) stipulated for the trial court to hold one trial that would cover both the 
de novo review and the original case. However, when Washington City requested 
summary judgment relief once again in July 2010, the trial court had to continue/deny the 
motion in order to allow the de novo review process to be completed. 
The Clouds acknowledge that the Utah Supreme Court has original jurisdiction 
over appeals from the district court's de novo review of an informal adjudicative 
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proceeding. See Taylor-West Weber Water Improvement Dist. v. Olds, 2009 UT 86, f 2, 
24 P.3d 709, 710; see also UTAH CODE ANN. § 78A-3-102(3)(f). However, this 
proceeding has not, in fact, taken place yet. Thus, until the de novo trial takes place, the 
Clouds' position is that even this Court does not have jurisdiction to consider the issues 
requested by the City. 
Despite these jurisdictional issues, Rule 56(f) of the Utah Rules of Civil Procedure 
provides sufficient legal basis for the trial court to deny/continue the Washington City 
summary judgment motion. 
E. The trial court must complete its de novo review before the Clouds can 
reassert their federal claims. 
As discussed herein, the Clouds' federal taking claims were previously dismissed 
by the U.S. District Court for lack of ripeness because the Clouds failed to obtain a final 
decision under state law, i.e. because the Clouds failed to appeal Chief Isom's 
conclusions to any of the appropriate review boards. However, it will be undisputed that 
the Clouds have done so given the trial court's decision to stay the proceedings and 
ordered the parties to go before the Fire Board for a determination. Once the Fire Board 
issued its decision, however, the matter remained unresolved because of the obvious 
inconsistencies inherent in the Fire Board's ruling. 
In order to reconcile these inconsistencies, the Clouds petitioned the trial court for 
judicial de novo review of the Fire Board's decision. Certainly, the Clouds will be able to 
re-assert these claims once the de novo review of the Fire Board's ruling is completed. 
However, since the Clouds have yet to receive a complete review of the Fire Board 
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decision from the trial court, the Clouds require clarity about the decision; clarity that 
only the trial court can appropriately provide. Additionally, the de novo review is 
required in order to refute any argument that administrative remedies were never fully 
exhausted. 
F. Judicial Economy is circumvented by Washington City's Renewed 
Summary Judgment efforts. 
The Parties agree that the trial court's consolidation of the de novo review and the 
underlying case made sense in the interest of judicial economy. However, Washington 
City's renewed summary judgment efforts are an attempt at an "end around" to eliminate 
the fact-finding exercise that the combined trial and de novo review would provide. 
The Clouds certainly acknowledge that, under normal circumstances, summary 
judgment can serve the interests of judicial economy by providing the parties with an 
avenue to adjudicate issues that may be dealt with prior to trial if the strict, rigid 
conditions of summary judgment are present. However, given the extended history of 
this case, its extraordinary posture, the unique issues of first impression, and the fact that 
the Clouds have appropriately sought clarity from the trial court as to the Fire Board's 
decision, summary judgment serves only to delay the conclusion of this matter. In fact, 
contrary to its contention, it is Washington City's Renewed Motion for Summary 
Judgment that has turned judicial economy on its head when the de novo review and trial 
could be one in the same, thereby concluding the case on the merits. 
Despite this situation, Washington City stridently demands that the trial court (and 
now the Court of Appeals) decide small portions of this case via summary judgment as 
1Q 
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opposed to a trial on all of the issues. If Washington City was primarily interested in 
judicial economy, this case could have been tried years ago, whether by jury or bench. 
Washington City's apparent apprehension of the facts of this matter coming fully to light 
should serve to warn this Court (like the trial court) that is should once again affirm that 
summary judgment is not appropriate at this time. 
CONCLUSION 
For the above-stated reasons, Appellees Phillip Cloud, Debra Cloud aka Debbie 
Cloud, Shawn Cloud, Cloud Enterprises, Inc., Cloud Moving Co., Inc., and Cloud Family 
Properties, L.L.C. respectfully request that this Court affirm the trial court's Order 
entered February 23, 2011 granting the Clouds' Rule 56(f) Motion, denying Washington 
City's Renewed Motion for Summary Judgment, ordering the de novo trial to move 
forward, and bifurcating the cases. 
Respectfully submitted this 17th day of January 2012. 
HEIDEMAN, MCKAY, HEUGLY & OLSEN, L.L.C. 
?#— 
JUSTIN D. HEIDEMAN 
BRADLEY J. WEBER 
Attorneys for Appellees 
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CERTIFICATE OF COMPLIANCE WITH RULE 24(F)(1) 
Counsel for Appellees hereby certifies that Brief of Appellees complies with the 
type-volume limitation set forth in UTAH R. APP. P. 24(f)( 1) because: 
1. According to the word processor used by Counsel for Appellees to prepare this 
Brief of Appellees (Microsoft Word 2007), it contains 5,394 words, excluding 
exempt portions set forth in UTAH R. APP. P. 24(f)(1)(B). 
2. Brief of Appellees complies with the typeface requirements set forth in UTAH R. 
APP. P. 27(b) because it was drafted and prepared in a proportionally spaced 
typeface using Microsoft Word 2007 in a 13-point Times New Roman font. 
Dated January 17, 2012 
BRADLEY J. WEBER 
Attorney for Appellees 
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correct copy of the foregoing Brief of Appellees was served on the following: 
Bryan J. Pattison 
Jeffrey N. Starkey 
Thomas J. Burns 
DURHAM JONES & PINEGAR, P.C. 
192 East 200 North, Third Floor 
St. George, Utah 84770 
Service made by: 
/ \ First Class U.S. Mail, postage prepaid 
Facsimile 
Hand delivery 
HEIDEMAN, MCKAY, HEUGLY & OLSEN, L.L.C. 
m— 
Bradley J. Weber 
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ADDENDUM 1: 
UTAH R. CIV. P. 56 (2010). 
Summary Judgment 
(a) For claimant. A party seeking to recover upon a claim, counterclaim or cross-
claim or to obtain a declaratory judgment may, at any time after the expiration of 
20 days from the commencement of the action or after service of a motion for 
summary judgment by the adverse party, move for summary judgment upon all or 
any part thereof. 
(b) For defending party. A party against whom a claim, counterclaim, or cross-claim 
is asserted or a declaratory judgment is sought, may, at any time, move for 
summary judgment as to all or any part thereof. 
(c) Motion and proceedings thereon. The motion, memoranda and affidavits shall be 
in accordance with Rule 7. The judgment sought shall be rendered if the pleadings, 
depositions, answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. A summary 
judgment, interlocutory in character, may be rendered on the issue of liability 
alone although there is a genuine issue as to the amount of damages. 
(d) Case not fully adjudicated on motion. If on motion under this rule judgment is not 
rendered upon the whole case or for all the relief asked and a trial is necessary, the 
court at the hearing of the motion, by examining the pleadings and the evidence 
before it and by interrogating counsel, shall if practicable ascertain what material 
facts exist without substantial controversy and what material facts are actually and 
in good faith controverted. It shall thereupon make an order specifying the facts 
that appear without substantial controversy, including the extent to which the 
amount of damages or other relief is not in controversy, and directing such further 
proceedings in the action as are just. Upon the trial of the action the facts so 
specified shall be deemed established, and the trial shall be conducted accordingly. 
(e) Form of affidavits; further testimony; defense required. Supporting and opposing 
affidavits shall be made on personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein. Sworn or certified copies of all 
papers or parts thereof referred to in an affidavit shall be attached thereto or served 
therewith. The court may permit affidavits to be supplemented or opposed by 
depositions, answers to interrogatories, or further affidavits. When a motion for 
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summary judgment is made and supported as provided in this rule, an adverse 
party may not rest upon the mere allegations or denials of the pleadings, but the 
response, by affidavits or as otherwise provided in this rule, must set forth specific 
facts showing that there is a genuine issue for trial. Summary judgment, if 
appropriate, shall be entered against a party failing to file such a response. 
(f) When affidavits are unavailable. Should it appear from the affidavits of a party 
opposing the motion that the party cannot for reasons stated present by affidavit 
facts essential to justify the party's opposition, the court may refuse the application 
for judgment or may order a continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make such other order as is 
just. 
(g) Affidavits made in bad faith. If any of the affidavits presented pursuant to this rule 
are presented in bad faith or solely for the purpose of delay, the court shall 
forthwith order the party presenting them to pay to the other party the amount of 
the reasonable expenses which the filing of the affidavits caused, including 
reasonable attorney's fees, and any offending party or attorney may be adjudged 
guilty of contempt. 
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ADDENDUM 2: 
Docket Report for Fifth District Case No. 060500494 
(Petition for De Novo Review) printed January 17, 2012. 
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FIFTH DISTRICT COURT-ST GEORGE 
WASHINGTON COUNTY, STATE OF UTAH 
DEBBIE CLOUD vs. UTAH FIRE PREVENTION BOARD 
CASE NUMBER 060500494 Miscellaneous 
CURRENT ASSIGNED JUDGE 
JAMES L SHUMATE 
PARTIES 
Plaintiff- DEBBIE CLOUD 
Represented by: JUSTIN D HEIDEMAN 
Plaintiff- PHILLIP CLOUD 
Plaintiff- SHAWN CLOUD 
Plaintiff- CLOUD ENTERPRISES 
Plaintiff- CLOUD MOVING CO INC 
Plaintiff- CLOUD FAMILY PROPERTIES LLC 
Defendant - UTAH FIRE PREVENTION BOARD 
Represented by: BRYAN J PATTISON 
Intervenor - WASHINGTON CITY 
Represented by: BRYAN J PATTISON 
ACCOUNT SUMMARY 
TOTAL REVENUE Amount Due: 155.00 
Amount Paid: 155.00 
Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: COMPLAINT - NO AMT S 
Amount Due: 155.00 
Amount Paid: 155.00 
Amount Credit: 0.00 
Balance: 0.00 
CASE NOTE 
PROCEEDINGS 
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CASE NUMBER 060500494 Miscellaneous 
03-09-06 Filed: Complaint 
03-09-06 Filed: Complaint No Amount 
03-10-06 Judge G RAND BEACH AM assigned. 
03-10-06 Fee Account created Total Due: 155.00 
03-10-06 COMPLAINT - NO AMT S Payment Received: 155.00 
Note: Code Description: COMPLAINT - NO AMT S 
04-06-06 Filed: Washington City's Motion to Intervene 
04-06-06 Filed: Memorandum in Support of Washington City's Motion to 
Intervene 
04-10-06 Filed: Stipulation to Allow Washington City to Intervene 
04-13-06 Filed order: Order Granting Washington Citys Motion to 
Intervene (Proposed) 
Judge G RAND BEACHAM 
Signed April 10,2006 
04-20-06 Filed: Notice of Entry of Order 
10-27-06 Filed: File Review and Order- Send Notice Of Intent 
11-06-06 Notice - Notice of Intent for Case 060500494 
Clerk: loris 
Notice is hereby given that, due to inactivity, the above entitled 
matter may be dismissed for lack of prosecution pursuant to Rule 
4-103, Code of Judicial Administration. Unless a written statement 
is received by the court within 20 days of this notice showing good 
cause why this should not be dismissed, the court will dismiss 
without further notice. 
11-17-06 Filed: Request for Pretrial and/Or Scheduling Conference 
11-20-06 Note: The case was taken off of OTSC hold 
11 -29-06 Notice - NOTICE for Case 060500494 ID 9481910 
TELEPHONIC SCHEDULING CONF is scheduled. 
Date: 01/17/2007 
Time: 10:00 a.m. 
Location: Law & Motion 
HALL OF JUSTICE 
220 NORTH 200 EAST 
ST GEORGE, UT 84770 
Before Judge: G RAND BEACHAM 
Failure to appear in person or by telephone (if telephonic 
conference is pre-arranged) will constitute a dismissal of that 
party's pleadings or dismissal of the case. Defendant must be at 
phone number on Answer or check in at window if appearing in person 
11-29-06 TELEPHONIC SCHEDULING CONF scheduled on January 17, 2007 at 
10:00 AM in Law & Motion with Judge BEACHAM. 
01-17-07 Note: Telephonic scheduling conference: Justin Heideman was 
present for plaintiffs; Mr. Pattison was present for 
defendant. The deadline for fact discovery is set at 
April 2. This is a trial de novo and should last 1 day 
and should be set May 28 or later. 
03-12-07 Notice - NOTICE for Case 060500494 ID 9559198 
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CASE NUMBER 060500494 Miscellaneous 
BENCH TRIAL is scheduled. 
Date: 06/13/2007 
Time: 10:00 a.m. 
Location: Courtroom TBD 
Fifth District Court 
220 North 200 East 
St. George, UT 84770 
Before Judge: G RAND BEACHAM 
03-12-07 BENCH TRIAL scheduled on June 13, 2007 at 10:00 AM in Courtroom 
TBD with Judge BEACHAM. 
03-28-07 Filed: Certificate of Service 
04-11-07 Filed: Plaintiffs' Motion to Redepose Dwarne Isom and to Extend 
Factual Discovery Solely for this Purpose 
Filed by: CLOUD, PHILLIP 
04-11-07 Filed: Memorandum in Support of Plaintiffs Motion to Redepose 
Dwayne Isom and to Extend Factual Discovery Solely for this 
Purpost 
04-11-07 Filed: Affidavit of Paul Wilkinson in Support of Plaintiffs' 
Motion to Redepose Dwayne Isom and to Extend Factual Discovery 
Solely for this Purpose 
04-23-07 Filed: Motion for Protective Order 
Filed by: WASHINGTON CITY, 
04-23-07 Filed: Washington City's Memorandum: In Opposition to 
Plaintiffs' Motion to Re-Depose Dwayne Isom; and In Support of 
Its Motion for a Protective Order 
05-08-07 Filed: Certificate of Servfice 
05-14-07 Filed: Plaintiffs' Pretrial Disclosures and Supplemental 
Response to Defendant's First Set of Interrogatories and 
Request for Production of Documents 
05-16-07 Filed: Request to Submit for Decision Plaintiffs' Motion to 
Redepose Dwayne Isom and to Extend Factual Discovery Solely for 
this Purpose 
05-21-07 Filed: Certificate of Service 
05-23-07 Filed order: Courts Ruling on Plaintiffs Motion to Redepose 
Dwayne Isom and to Extend Factual Discovery Solely for this 
Purpose (Hrg to be set) 
Judge G RAND BEACHAM 
Signed May 21, 2007 
05-23-07 Notice - NOTICE for Case 060500494 ID 9616536 
MOTION HEARING is scheduled. 
Date: 06/06/2007 
Time: 09:30 a.m. 
Location: Courtroom TBD 
Fifth District Court 
220 North 200 East 
St. George, UT 84770 
Before Judge: G RAND BEACHAM 
05-23-07 MOTION HEARING scheduled on June 06, 2007 at 09:30 AM in 
Courtroom TBD with Judge BEACHAM. 
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CASE NUMBER 060500494 Miscellaneous 
05-29-07 Filed: Plaintiffs' Motion to Compel Discovery 
Filed by: HEIDEMAN, JUSTIN D 
05-29-07 Filed: Memorandum in Support of Plaintiffs' Motion to Compel 
Discovery 
05-30-07 Filed: Memorandum in Opposition to Plaintiffs' Motion to Compel 
06-06-07 Minute Entry - Minutes for MOTION HEARING 
Judge: GRANDBEACHAM 
Clerk: karenbm 
PRESENT 
Plaintiffs Attorney(s): JUSTIN D HEIDEMAN 
Attorney for the Intervenor: BRYAN J PATTISON 
Video 
Tape Number: 07-194q Tape Count: 9:42/10:04 
HEARING 
TAPE:07-194q COUNT: 9:42/ 
Counsel present arguments to the Court. 
The Court grants the motion to re-dispose Dwayne Isom. 
Counsel to talk with scheduling clerk regarding trial setting. 
06-12-07 BENCH TRIAL Cancelled. 
06-13-07 Minute Entry - Minutes for BENCH TRIAL 
Judge: GRANDBEACHAM 
Clerk: dennisgd 
No Parties Present 
Audio 
HEARING 
Bench Trial has been reset. 
09-25-07 Filed: Notice of Deposition of Reginald Edwards 
09-25-07 Filed return: Subpoena for Reginald Edwards to Appear at 
Deposition 
Party Served: Reginald Edwards 
Service Type: Mail 
Service Date: September 24, 2007 
09-25-07 Filed: Notice of Deposition of Dwayne Isom 
09-25-07 Filed: Notice of Deposition of Lee Scarlett 
09-25-07 Filed return: Subpoena for Lee Scarlett to Appear at Deposition 
and Certificate of Service 
Party Served: Lee Scarlett 
Service Type: Mail 
Service Date: September 24, 2007 
09-25-07 Filed return: Subpoena for Dwayne Isom to Appear at Deposition 
and Subpoena Duces Tecum 
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CASE NUMBER 060500494 Miscellaneous 
Party Served: Dwaune Isom 
Service Type: Mail 
Service Date: September 24, 2007 
10-15-07 Filed: Notice of Deposition of Lee A. Scarlett 
10-15-07 Filed: Notice of Deposition of Reginald Edwards 
10-18-07 Filed return: Subpoena for Brad Larson to Appear at Deposition 
and Subpoena Duces Tecum 
Party Served: Bryan Pattison 
Service Type: Mail 
Service Date: October 18, 2007 
12-31-07 Filed: Letter from DepomaxMerit to Bryan Pattison Regarding 
Deposition of Lee Scarlett 
01-28-08 Filed: Letter from Depomax Merit Regarding Dposition 
06-25-08 Filed: Notice Of Readiness For Trial 
06-25-08 Filed: Request For Pretrial Scheduling Conference 
09-11-08 PRETRIAL CONFERENCE scheduled on October 08, 2008 at 10:00 AM 
in Courtroom TBD with Judge BEACHAM. 
09-11-08 Notice - NOTICE for Case 060500494 ID 11590680 
PRETRIAL CONFERENCE is scheduled. 
Date: 10/08/2008 
Time: 10:00 a.m. 
Location: Courtroom TBD 
Fifth District Court 
220 North 200 East 
St. George, UT 84770 
Before Judge: G RAND BEACHAM 
10-08-08 Minute Entry - Minutes for Pretrial Conference 
Judge: GRAND BEACHAM 
Clerk: karenbm 
PRESENT 
Plaintiffs Attorney(s): JUSTIN D HEIDEMAN 
Defendant's Attorney(s): BRYAN J PATTISON 
Audio 
Tape Number: FTR C Tape Count: 10:07/10:59 
HEARING 
Counsel address the Court regarding issues of this matter. 
The Court will confer with Judge Shumate regarding his case 
concerning his case. 
This matter to continue. 
11-10-08 Judge JAMES L SHUMATE assigned. 
11-10-08 PRETRIAL CONFERENCE scheduled on December 16, 2009 at 10:00 AM 
in Courtroom TBD with Judge SHUMATE. 
11-10-08 Notice - NOTICE for Case 060500494 ID 11710827 
PRETRIAL CONFERENCE is scheduled. 
Date: 12/16/2009 
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CASE NUMBER 060500494 Miscellaneous 
Time: 10:00 a.m. 
Location: Courtroom TBD 
Fifth District Court 
220 North 200 East 
St. George, UT 84770 
Before Judge: JAMES L SHUMATE 
12-16-08 PRETRIAL CONFERENCE rescheduled on January 06, 2009 at 10:00 AM 
Reason: Wrong hearing date. 
12-16-08 Notice - NOTICE for Case 060500494 ID 11792010 
PRETRIAL CONFERENCE is scheduled. 
Date: 1/6/2009 
Time: 10:00 a.m. 
Location: Courtroom TBD 
Fifth District Court 
220 North 200 East 
St. George, UT 84770 
Before Judge: JAMES L SHUMATE 
12-16-08 PRETRIAL CONFERENCE Modified. 
Reason: Wrong hearing date 
12-16-08 PRETRIAL CONFERENCE scheduled on January 06, 2009 at 10:00 AM 
in Courtroom TBD with Judge SHUMATE. 
01-06-09 PRETRIAL CONFERENCE scheduled on May 12, 2009 at 10:00 AM in 
Courtroom TBD with Judge SHUMATE. 
01-06-09 PRETRIAL CONFERENCE Modified. 
01-06-09 FINAL PRETRIAL CONFERENCE scheduled on May 12, 2009 at 10:00 AM 
in Courtroom TBD with Judge SHUMATE. 
01-06-09 Minute Entry - Minutes for Pretrial Conference 
Judge: JAMES L SHUMATE 
Clerk: patricij 
PRESENT 
Plaintiffs Attorney(s): JUSTIN D HEIDEMAN 
Defendant's Attorney(s): BRYAN J PATTISON 
Video 
Tape Number: FTR-C Tape Count: 10:41/10:52 
HEARING 
Counsel address the Court. This matter will be consolidated for 
purposes of trial with Cloud vs Washington City. Discovery to be 
completed. The matter will be set for a final pretrial conference 
on 5/12/09 at 10:00 a.m. 
FINAL PRETRIAL CONFERENCE is scheduled. 
Date: 5/12/2009 
Time: 10:00 a.m. 
Location: Courtroom TBD 
Fifth District Court 
220 North 200 East 
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CASE NUMBER 060500494 Miscellaneous 
St. George, UT 84770 
Before Judge: JAMES L SHUMATE 
05-12-09 FINAL PRETRIAL CONFERENCE Cancelled. 
Reason: Hearing no longer required. 
05-12-09 Case Disposition is Case consolidation 
Disposition Judge is JAMES L SHUMATE 
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